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In the Matter of the Disposition of
Property Tax Revenues for Taxable
Year 1991- by Certain Affected
Telecommunications Companies :

Application Nos. C-931(53)
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IICI Telecommunications Corp.,
Telecomm USA

RESPONDENTS.
Entered: June 7 , L994

APPEARANCE

Steven G. Seglin, Ese.
134 South 13th Suite 400

Linco1n, NE 68508 (4O2) 434-73OO

BY THE COUI,IISSION

OPINION AND FINDINGS

Hearing on this matter hras held March 22, Igg4 in the
Commission Hearing Room, Lincoln, Nebraska. Notice of the hearing
was sent by the Commission's Executive Director to the Respondents,
MCI Telecommunications Corporation and Telecomm USA, on March L,
L994 through their Attorney of Record, Steven G. Seglin.

The commission opened this docket May 14, L992. A format was
established to approve or disapprove plans submitted by certai-n
affected telecommunications companies. Specifically, this docket
sought whether to approve disposition of excess revenues to certain
telecommunications companies resulting from decreases in personal
property taxes for the 1991 tax year. Neb. Rev. stat. section g6-
e03(9) (1,992 Cum. Supp. ) governs our review. Subsection (9)
states:

The commission sha77 approve the disposition of
revenue resul-ting from decreases in. federal or
state income taxes o:r prope?ty taxes due to a tax
Ldw change that resu-Its in a -reduction in the tax
TiabiTity of a telecommunications company of twenty
percent or more in any taxabTe year. Any telecom-
munications company so atfected sha77 fiTe a pTan
with the commission proposing the disposition ot
the revenue at the same time that it fil-es its
annuaT report with the commission. The commission
shal-7 schedul-e a pubTic hearing within thirty days
of the tiTing ot the pTan or the pTan shatt be
deemed approved.I
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Shortry after the Nebraska supreme court rured in theBahensky' and Jaksha' cases that the property tax scheme (uponwhich the commission and the affected- compaiies had relied incalculating the amount of revenue subject td aisposition i" 1sg1thras unconstitutional, the CommissionTs Communidation Department.(the Staff) moved that we hold the C-931 docket in abeyanle whilethe Legislature reacted to the court's rulings and we ait ="-a"q"=i4, L992. The voters of the state subsequently approved anamendment to the State constitution (AMENDMENt r) aira tirl Leqisla-ture, in speciar session, altered the staters personar properly tax

1.r? to adjust the staters tax poricy to the gahensky ana.rirsnadeci-sions ( LB 1 ) . This neh, tegisration nas sirrcEJurvived trrecourt's scrutiny (MAPCO II3) and this required a neh, calculationof the l-991- revenues for disposition by the telecommunicationscarri-ers subject to this docket.

As a first step to our analysis, we note that Telecomm USA is
1 subsidiary of McI and in cal.culating the amount of aisposiii-nfor l-991-, the calculation combines the 'rwindfalltt amount for bothcompanies (parent and subsidiary) as a singre figure. Mcr andTelecomm usA do not challenge the staffrs anaiysis [.nat the amountof revenue avairabte for disposition for 1991 is 9361,432

At the hearing, Mcr proposed to use the l_991- amount fordisposition within the scope- of the commissionrs pre-approvedoptions which hlere establish-ed in our original order bpeniiri thisdocket (Docket No. c-931, May 26, Lgg2). These options appry tosuch revenue as is:

I

( 1) used to install
service;

equipment necessary to provide gLj_ or E-971
( 2 ) used to inpTement phase rr of the Frame ReTay project;
( 3 ) used to instaTT distance Tearning or other teZhnol-ogy assisteded.ucational _systems f or secondary anhTor primary school"ttistricts;
( 4 ) returned to the Tocal governmenta.T subdivislon f rom which th;icame;
(5) refunded to the.respondent's customers on a pro rata basis; or(6) used to provide to77 route diversity t6 improve networkreTiabiTity.

_ Further, the, company does not propose to forego or return anyof its refund entitlemeni from llenrisri political Jubdivisions ioitax year 1989 because of the various- supreme court decisionsaffecting the company. This proposal is significantly differeni
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uaksha v. state, 24L Neb. Lo6, 486 N.W.2d 858 (tggz).
'Bahensy v. state, 24L Ne.b L47, 486 N.W.2d 883 (1,gg2).
t,

242 Neb. 263, N.W.2d _ (1993).
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from what other affected companies have done with the 1989
revenues. Because of the substantial difference in the MCI/Tele-
comm USA proposal, w€ briefly trace what was done by hray of
stipulation in tne case of the other companies.

Based on proposed stipulations between Staff and Respondents
US West Communfcations and Lincoln Telephone Company, we Iifted the
order of abeyance as it applied to those companies and reviewed
modified plans for disposition offered by them. Hearing was held
in the Comrnission Hearing Room, Lincoln, Nebraska on June 2, L993'
AII Commissioners were present to hear testimony. Entered into the
record of that proceeding as Exhibits 5 and 6 $rere letters from
Governor Ben Nelson and tne State Tax Commissioner praising the
stipulations and urging their approval.

The stipulations we considered at that hearing re-calculated
the amount of revenue for disposition for the l-991- tax year' In
addition, the stipulations addressed tax years 1989 t I99O, and
Lgg2. After hearing, the Commission approved the Lincoln Telephone
and US West disposilions as per the stipulations. This was done by
an order entered June L6, fgg:. Following the US West and Lincoln
Telephone orders, the other locaI exchangre carriers entered into
similar arrangements. The result bras that loca1 subdivisions,
meaning taxpayers, were relieved of the burden of repaying these
companies nearly $tS milLion in property tax recovery.

Now we consider whether to accept a plan from MCI which does
not provide any relief to taxpayers, but instead places all the
r"r"ir" in the hands of MCI for reinvestment in the company. The
Commission's May 26 , Lggz order says that a plan matching the pre-
approved alternltives shalrl-d be approved. It does not say such a
pii" ,nUEt be approved. We cannot accept the MCI plan after
lo*p.ffiit to iie other plans offered by local excha-nge carriers.
The MCI plan is inadequlte and does not serve the people of
Nebraska as well as the btner plans have served them. It is this
Commissionrs obligation to examine MCI's plan per the Legislature's
direction as set lorth in section 86-803(9). The Commission has
substantial discretion to determine whether a plan is to be
approved or disapproved. In the past, the State Supreme Court has
nLla that the commission has a broad authority granted to it in the
regulation of common carriers and its decisions will not be
disturbed on appeal where there is evidence to support lti
decision. In thi; case, we have before us evidence of a plan which
does not benefit taxpayers in any way similar to what was done in
previous cases by other companies. It would be inconsistent for us
to approve the MCI PIan.

The Commission, being fully advised, finds we should deny the
MCI plan and order MCt to Oevetop another plan for 9ur consider-
atioi. We note that MCI cannot have spent or somehow have disposed
of the lggL revenue because it has not received an order of
approval from this Commission-t

OPnnld wrlh loy lnl on 'lcycld 
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ORDER IIT IS THEREFORE ORDERED by the Nebraska PubIic Service
Commission that the plan for distribution of property tax revenues
proposed by MCI Telecommunications Corporation and Telecomm USA be
and it is hereby denied.

IT IS FURTHER ORDERED that MCI Telecommunications Corporation
and Telecomm USA offer a neh, plan to the Commission within sixty
days of the date of this order for disposition of the revenues
available for the L99L tax year.

I,IADE iltrD ENTERED At
.Tune , L994.

Lincoln, Nebraska this 7Lh day of

NEBRASKA PI]BLIC SERVICE CO}iI{ISSION
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